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PRE- APPEAL BRIEF 

Dear Sir: 

Pre-Appeal is respectfully requested. Applicant files this Pre-Appeal Brief along with a 
Notice of Appeal. Pre-appeal review is the proper recourse when a rejection is based either on a 
clear error in law or when the Examiner fails to set forth a prima facie case against patentability, 
omitting one or more elements or limitations required in a claim. See OG Notice, July 12, 2005, 
New Pre-Appeal Brief Conference Pilot Program. In this case, the Examiner argues as part of the 
prima facie case that by drawing a small circle using a pen on a flat, continuous sheet of paper, 
an "aperture" having a "blood receiving opening" is created in the paper. 

As a reminder, all remaining claims (claims 4-15, 20-21, and 42) stand rejected under 35 
U.S.C. § 103(a) as being unpatentable over Quattrocchi (U.S. Patent No. 6,014,438) in view of 
Fitzgerald et al. (U.S. Patent No. 6,528,321). Claims 4, 6, and 42 are independent and include the 
aperture and opening discussed hereafter as part of claim 4. Applicant has made several 
arguments during prosecution, and these substantive arguments are reserved for the appeal 
process. The Examiner's confusion as to how drawn marks can be apertures is particularly 
adapted to the pre-appeal process as being an abuse of discretion. Claim 4 provides the 
following: 
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4. A fluid collection device comprising a fluid collector with an absorbent substrate 
coated with a saccharide, said substrate comprising a mat of glass fibers at least 
substantially coated with polyvinyl alcohol, said fibers defining a plurality of pores, the 
pores in said mat having a pore size effective to at least substantially prevent lysing of red 
blood cells while permitting at least substantial separation of serum from red blood cells 
via differential wicking and a superstate, said fluid collector being generally fixed with 
respect to said superstrata said superstate having an aperture defining a blood receiving 
opening and permitting access to said fluid collector. 



Applicant's Fig. 9 reproduced below illustrates the fluid collection device 900 where two 
fluid collectors 903 and 904 are disposed over a fixed superstate 905. Two apertures 909 and 
910 allow users to prick their fingers and place the bleeding finger on the fluid collector directly 
through what is called blood-receiving openings. The shaded portion between the large arrows is 
tainted with blood from the finger, and as the blood migrates up the fluid collectors, a user will 
see a portion of the fluid collector through the secondary apertures turn red 91 1, 912 with blood. 
On this device, small strips are used and stabilized using the superstate. 
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Fig. 9 of Application No. 10/706,321 

In the prima facie case, the Examiner cites U.S. Patent No. 6,014,438 (Quattrocchi). 
Quattrocchi is a decade-old technology owned by Applicant. Figures 4A and 4B of the fluid 
collection device of that reference are shown below. 
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FIG. 4A 
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This older technology is simpler and has obvious disadvantages. Subsequent to a request 

for reconsideration, Applicant brought the following portion of the Quattrocchi specification to 

the attention of the Examiner in a phone conversation: 

FIGS. 4A and 4B schematically illustrate one form of blood specimen collection card 26 
which is preferably configured in a diagnostic form having three (3) parts. The first part 
is a removable top sheet 40. Perforations 42 are preferably provided to enable the person 
being tested to remove the top sheet 40 from the remainder of the collection card 26. 
Printed on the top sheet 40 is information that the person being tested needs to retrain 
after the remainder of the collection card 26 is sent for analysis. Col. 6, II. 54-63. 

The second part of collection card 26 is an informed consent form 52. The informed 
consent form 52 contains a series of statements that the person being tested must read, 
understand, and acknowledge before a laboratory can perform any test on the specimen. 
Col. 7, 11.23-26. 

In its illustrated form, the third part of collection card 26 is a blood specimen sample 
sheet 56. Sample sheet 56 is at least in part a cotton fiber filter paper preferably like that 
manufactured by Schleicher and Schuell. Sample sheet 56 has a blood collection area 
specifically designated thereon. In the illustrated embodiment, four similarly shaped 
sections 58 are outlined thereon for deposit of a specimen in each section. The sections 
58 are outlined using black biological ink so that the ink will not interfere with the 
specimen and an accurate test result can be obtained. Col. 7. 11. 32-42 (emphasis added). 
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The old technology requires the entire sheet to be made of expensive blood-retaining 
media. Ink circles are drawn on a flat piece of paper, and users were required to place the finger 
in the circle and try to get the blood to diffuse over the entire area of the circle. There is no built- 
in protection for the blood sample, and it would then be mailed and rub directly against other 
bodies during transportation. Once at the laboratory, a circular punch system was used to remove 
the surface area inside the ink circles to collect the part of the substrate to dilute for 
measurement. If part of the circle was still white, the measure would be skewed. 

The Examiner's position is best summarized by the continuation comment to the 
Advisory Action of September 11, 2008: "the Office takes the position that specimen sections 
(58) may be broadly interpreted to be openings. Furthermore, it appears that Quattrocchi's 
apertures read on applicant's apertures since applicant's apertures, like Quattrocchi, are filled 
with the fluid collector material, which includes an absorbent substrate." 

During patent examination, pending claims must be given their broadest reasonable 
interpretation consistent with the specification. Phillips v. AWH Corp., 415 F.3d 1303 (Fed. Cir. 
2005). Words of a claim must be given their plain meeting unless this meaning is inconsistent 
with the specification. In re Zletz, 893 F.2d 319 (Fed. Cir. 1989). The Merriam-Webster's 
Collegiate Dictionary, 10th ed. defines "aperture" as an opening or open space: hole. In turn, 
"opening" is defined as something that is open. (See Exhibit A attached hereto). 

In Mechanics of Patent Claim Drafting, 2nd. ed., Landis explains, "Do not claim holes 
positively or make them claim elements. Holes are nothing; you cannot claim nothing. Claim "a 
[member] having a hole, groove, slot, aperture, etc." Section 23. A copy of the relevant pages 
from this reference is attached as Exhibit B. Applicant respected this suggested format to claim 
the hole as an aperture of the superstate and wrote, "... said superstate having an aperture 
defining a blood receiving opening and permitting access to said fluid collector." The claim 
language is perfectly clear. 
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The Examiner confuses a structure having a fluid collector, a substrate, and a superstrate, 
with the aperture on the superstrate. Quattrocchi is a structure with a fluid collector and a 
superstrate and no apertures on either the fluid collector or the substrate. 

Rules are given to the Examiner if she wants to constitute a valid prima facie case where 
ink circles constitute apertures. She must either prove that Applicant's specification supports this 
particular meaning— that the plain meaning of these words support this interpretation— or that 
one of ordinary skill in the art agrees with the Examiner. MPEP § 2111. The position taken by 
the Examiner is contrary to almost every patent claim recorded with this Office. Apertures and 
openings in a media are precisely that: an aperture or an opening. Applicant asks this Board 
under what possible circumstance can writing or printing the number 8 on a piece of paper result 
in an apparatus with two apertures or two openings? 

The use of the term "aperture" and "opening" is well established under modern patent 
practice. Apertures and openings are normal terminology used to claim holes. The plain meaning 
of these words is well known and unambiguous. Quattrocchi Js a device with a fluid collector 
without neither an aperture nor an opening. The Examiner's Position is contrary to common 



sense and patent law. The Examiner cannot argue that Applies 



construed to include surface areas within ink circles. Acdodingly, Applicant requests 



reconsideration and withdrawal of the rejection and issuance of 

claims. 

Respectfulb 



apertures should be broadly 



Notice of Allowance for all 
;ed, 



Date: 



September 23. 2008 



By:. 



Alain Villbneuve, Reg. No. L-215 



Vedder Price P.C. 
222 N. LaSalle St., Suite 2600 
Chicago, Illinois 60601 
phone: (312) 609-7745 
fax: (3 12) 609-5005 
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ani'i-cty \an-*zi-a-le\ n, pi -efies [L anxietas, fr. anxius) (ca. 1525) 1 a 
; painful or apprehensive uneasiness of mind usu. over an impending or 
anticipated ill b : fearful concern or interest c : a cause of anxiety 2 
: an abnormal and overwhelming sense of apprehension and fear often 
marked by physiological signs (as sweating, tension, and increased 
pulse), by doubt concerning the reality and nature of the threat, and by 
self-doubt about one s capacity to cope with it syn see CARE 

an-si-"*ly1'ic V.arj-ze-d-'li-tik. ,an(k)-se-\ n [anxiety + + -lytic) (1965) 
: a drug that relieves anxiety — anxiolytic adj 

anX'fcotxs \'an(k)-shas\ adj JL anxius; akin to L angere to strangle, dis- 
tress — more at anger] (ca. 1616) I : characterized by extreme un- 
easiness of mind or brooding fear about some contingency : WORRIED 
2 : characterized by. resulting from, or causing anxiety : WORRYING 3 
: ardently or earnestly wishing syn see eager — anx*ioas*ly adv — 
anx«ious*ness n 

'any \'e-ne\ adj [ME, fr. OE sSnig; akin to OHG einag any, OE an one — 
more at one) (bcf. 12c) 1 : one or some indiscriminately of whatever 
kind: a : one or another taken at random <ask » — man you meet> b 
: EVERY — used to indicate one selected without restriction <~ child 
would know that) 2 : one, some, or all Indiscriminately of whatever 
quantity: a : one or more — used to indicate an undetermined num- 
ber or amount <havc you ~ money) b : all — used to indicate a 
maximum or whole <needs • — help he can get) c : a or some without 
reference to quantity or extent <grateful for favor at all) 3 a : un- 
measured or unlimited in amount, number, or extent <~ quantity you 
desire) b : appreciably large or extended <could not endure it *<> 
length of time) 

'any pron. sing or pi in constr (bcf. 12c) 1 : any person or persons : ANY- 
ONE 2 a : any thing or things b : any part, quantity,, or number 
'any adv (14c) : to any extent or degree : AT ALL <was never ~* good) 
anybody V,ba-de, -baA pron (14c) : any person : anyone 
any 'how \-,hau\ adv ( 1690) I a : in any manner whatever b : In a hap- 
hazard manner 2 a : at any rate b : in any event 
any-more X.e-ne-'mor, -'morV adv (14c) 1 : any longer <I was not mov- 
ing — with ray feel — Anals Nin) 2 : at the present time : NOW <hard- 
ly a day passes without rain ~> 

usage Although both anymore and any more are found in written use, 
in the 20th century anymore is the more common styling. Anymore is 
regularly used in negative <no one can be natural anymore — May 
Sarton), interrogative <do you read much anymore?), and conditional 
<if you do that anymore, I'll leave) contexts and in certain positive 
constructions <the Washingtoniah is too sophisticated to believe any- 
more in solutions — Russell Baker). In many regions of the U.S. the 
use of anymore in sense 2 is quite common in positive constructions, 
esp. in speech < everybody's cool anymore — Bill White) <every time 
we leave the house anymore, I play a game called "Stump the House- 
breaker" — Erma Bom beck). The positive use appears to have been of 
Midland origin, but it is now reported to be widespread in all speech 
. areas of the U.S. except New England, 
any-one \*e-ae-( Jwan\ pron (1536) : any person at all 
any. place \-,plas\ adv (1916) : in any place : anYWHBRE 
'anything \-,thin\ pron (bef. 12c) : any thing whatever : any such thing 
'anything adv (bef. 12c) : at all 

any-time Ve-ne-,tTm\ adv (1926) : at any rime whatever 
any»way V,wa\ adv (1 3c) 1 : anywise 2 : in any case : anyhow 
any- ways \-,waz\ adv (13c) la archaic : anywise b dial : to any de- 
gree at all 2 chiefly dial : ANYHOW, ANYWAY 

'any.wbere \-,(h)wer, - t (h)war, -<h)w3r\ adv (14c) I : at, in, or to any 
place or point 2 : to any extent : at am. 3 — used as a function word 
to indicate limits of variation < — from 40 to 60 students) 

'anywhere n (1924) : any place 

any-wheres V,(h)wcrz, -,(h)warz. -(h)wsrz\ adv (1775) chiefly dial 

: ANYWHERE 

anywise Vc-ne-,wiz\ adr(\2c) : in any way whatever : AT all 
An'zxc \'an-,zak\ n Australian and A/cw Zealand Army Corps] (1915) 

: a soldier from Australia or New Zealand 
A-OK UH.^'kaN adv or adj (1959) : very definitely OK 
Al Va-SvanN adj (1837) I : having the highest possible classification — 
used of a ship 2 : of the finest quality : ftrst-RATB 
ao-rist Va-a-rast, 'e-a-\ n ILL & Gk; LL aoristos. fr. Gk. fr. aaristas un- 
defined, fr. a + horistos definable, fr. horizein to define — more at 
horizon! (1581) : an inflectional form of a verb typically denoting 
simple occurrence of an action without reference to its completeness, 
duration, or repetition — aorisi or ao-rts-tic \ 4 a-o- l ris-tik, iC-»-\ adj — 
ao.ris-ti-cal.ly \-ti-k(a-)le\ adv 

aor.ta \a-'6r-ia\ n. pi -tas or -tae Vte\ [NL, Tr. Gk aorti, fr. aeirein to 
hit] (1543) : the great arterial trunk that carries blood from the heart to 
be distributed by branch arteries through the body — see HEART illus- 
tration — aor.fac V6r-tik\ aaj 

aortic arch n (1903) : one of the arterial branches in vertebrate embry- 
os that exist in a series of pairs with one on each side of the embryo, 
connect the ventral arterial system lying anterior to the heart to the 
dorsal arterial system above the alimentary tract, and persist in adult 
fishes but are reduced or much modified in the adult of higher forms 

aor-tog.ra-phy \,a-^r-'ta-gr»-fe\ n (ca. 1935) : arteriography of the aor- 
ta aor.to-graph.lc \(,)5-,6r-ta-*gra-fik\ adj 

eou-dad Vau-,dad, 'a-u-\ n [F, fr. Berber audad) (1861) : a wild bovine 
iAmnwtragus lervia) of No. Africa that is closely related to goats and 
sheep and has been introduced into the southwestern UJS. 

a oo-trance \,a-,u- , tr5 a s\ adv (FJ (1883) : to the limit : UNSPARINGLY 

JP" — see at> 
"P- — see apo- 

apace \a-"pas\ ae j v |ME, prob. fr. MF a pas on stepl (14c) 1 ; at a quick 
F*^^ swiftly 2 : abreast — used with of or with 

A pcne Va-'pa-che, in sense 3 a-'pash\ n, pi Apache or Apach*es V'pa- 
chez; -•pash, -»pa-shaz\ [AmerSp, peril, fr. Zuni lapaiu Navajo, 
Apacheanl (1745) 1 : a member of a group of American Indian peo- 
fc 8 of southwestern U.S. 2 : any of the Athabascan languages of 
!De Apache people 3 not cap [F. fr. Apache Apache Indian] 
number of a gang of criminals esp. in Paris b : RUFFIAN - ' 
*n Na-'pa-che-anX adj or n 

ap-a-nage var o/ appanage 

■JJ^Jo Wpa-'ra-GXlOoV n,pl+*s [AmerSp] (1844) : a packsaddle of 
snuted leather or c 
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'apart \»- t part\ adv [ME, fr. MF a part, lit., to the side] (1 4c) 1 a : at a 
little distance <tried to keep ~ from the family squabbles) b : away 
from one another in space or time < towns 20 miles ~> 2 a : as a sep- 
arate unit : independently < viewed his arguments were un- 
sound) b : so as to separate one from another < found it hard to tell 
the twins — > 3 : excluded from consideration : ASIDE <a few blemish- 
es ~. the novel is excellent) 4 : in or into two or more parts : to piec- 
es < coming ~ at the seams) 

'apart adj (1786) 1 : separate, isolated 2 : holding different opin- 
ions : DIVIDED — apart. nets n 
apart from prep (1833) : other than : besides 

opart -beid \a-*par-,tat, -,ttt\ n (Afrik, fr. D, fr. apart apart + -hcid -hood] 
(1947) 1 : racial segregation; specif ■ a policy of segregation and polit- 
ical and economic discrimination against non-European groups in the 
Republic of So. Africa 2 : separation, segregation <I favor ~ of 
smokers — L. E. Bellin) (sexual <-w) 

apart -menl Na-'part-mantX n |F appartement, fr. It appartamento] (1641) 
1 : a room or set of rooms fitted esp. with housekeeping facilities and 
usu. leased as a dwelling 2 : a building containing several individual 
apartments — apart-men-tal \a-,part-'men-t"l\ adj 

apartment hotel n (1909) : a hotel containing apartments as well as ac- 
commodations for transients 

apartment house n (1874) : a building containing separate residential 
apartments — called also apartment building 

ap-a-thet-lc \,a-pi»-1hc-tik\ adj (1744) 1 : having or showing little or no 
feeling or emotion : spiritless 2 : having little or no interest or 
concern : indifferent syn see impassive — ap-a«tbeM-caMy \-ti- 
k(a-)leWv 

ap-a.thy \'a-p»-the\ n (Gk apatheia, fr. apatkes without feeling, fr. a- + 
pathos emotion — more at pathos] (1603) I : lack of feeling or emo- 
tion : iMPASSrvENESS 2 : lack of interest or concern : INDIFFERENCE 

ap-a*tite Va-pa-.fftN n [G Apatit, fr. Gk apail deceit] (1803) : any of a 
group of calcium phosphate minerals occurring variously as hexagonal 
crystals, as granular masses, or in fine-grained masses as the chief con- 
stituent of phosphate rock and of bones and teeth; esp i calcium phos- 
phate fluoride 

apato-sau-rus X^-.pa-ta-'sor-asX n [NL, fr. Gk apati + sauros lizard] (ca. 

1899) : BRQNTOSAURUS 

'ape \'ap\ n [ME, fr. OE apa; akin to OHG affo ape] (bef. 12c) 1 a 
: monkey; esp : one of the larger tailless or short-tailed Old World 
forms b : any of two families (Pongidae and Hylobatidae) of large tail- 
less semierect primates (as the chimpanzee, gorilla, orangutan, or gib- 
bon) — called also anthropoid, anthropoid ape 2 a : mimic b : a large 
uncouth person — ape* like Vap-,ltk\ adj 

*ape W aped; ap*lng (1632) : to copy closely but often clumsily and in : 
cpUy syn see COPY — ap-er n 

J ape adj (ca. 1955) : being beyond restraint : crazy, wild ~ usu. used 
in the phrase go ape 

apeak \a-*pck\ adj or adv [alter, of earlier apUce, prob. fr. F a pic verti- 
cally] (1596) : being in a vertical position <witb oars ~') 

ape— man \'ap- f man, -'man\ n (1879) : a primate (as an australopithe- 
cinc) intermediate in character between Homo sapiens and the higher 
apes 

aper-cu \a-per-stc. .a-par-'siiVn. pi apercus \-su3(z), - , suz\ JF, fr. apercu, 
pp. of apercevoir to perceive, fr. OF aperceiyre, fr. a- (fr. L ad-) + per- 
ceivre to perceive — more at phrceiyb] (1828) 1 : a brief survey or 
sketch : outline 2 : an immediate impression; esp : INSIGHT 2 

ape-ri-ent \a-'pir-e-ant\ adj [L aperient', aperiens. pep. of qperire] (1626) 
: gently moving the bowels : laxative — aperient n 

ape.ri-od.ic ^-.pir-e-'a-dikV adj ( 1879) 1 : of irregular occurrence <~ 
floods) 2 : not having periodic vibrations : not oscillatory — ape-ri- 
od.i^al.ty \-di-k(a-)le\ adv — ape-ri-o-dic-i^y \-6-a-'di-s>-teA n 

aperitif Xa-.per-^-'tef, a-; .a-parKa-^efX n [¥ aperitif aperient, aperitif, 
fr. MF aperitif, adj., aperient, fr. ML aperitivus, irrcg. fr. L aperire\ 
(1894) : an alcoholic drink taken before a meal as an appetizer 

ap-cr-ture Vap-a(r)-,chur, -char, -.tyur, -,tur\ n [ME, fr. L apertura, fr. 
apertus, pp. of aperire to open] (15c) 1 : an opening or open space 
: hole 2 a : the opening in a photographic lens that admits the light 
b : the diameter of the stop in an optical system that determines the di- 
ameter of the bundle of rays traversing the instrument c : the diame- 
ter of the objective lens or mirror of a telescope 

apet.al-oos VOJa-'pe-fl-asX adj (ca. 1706) : having no petals 

apex \'a-,peks\ n, pi apcx-cs or api-ces \'a-p>- l sez 1 'a-\ (Lj (1601) 1 a 
: the uppermost point : vertex <the ^ of a mountain) b : the nar- 
rowed or pointed end : TIP <the ~ of the tongue) 2 : the highest or 
culminating point <the ~ of his career) syn see summit 

Ap.gar score \"ap-^fir-\ n [Vtrginia Apgar tl974 Am. anesthesiologist] 
(1962) : an index used to evaluate the condition of a newborn infant 
based on a rating of 0, 1. or 2 for each of the Five characteristics of col- 
or, heart rate, response to stimulation of the sole of the foot, muscle 
tone, and respiration with 10 being a perfect score 

aphaer*e-sis or apber«e*sfs V>-'fer-a-sas\ n, pi -e^ses \- t sez\ [LL, fr. Gk 
aphdiresis, lit., taking off, fr. aphairein to take away, fr. apo- + hairein 
to take] (ca. 1550) : the loss of one or more sounds or letters at the be- 
ginning of a word (as in round for around and coon for raccoon) — 
aph-ae-ret-ic \,a-fa-'re-tik\ adj 

aph.a.nite V'a-fa-.nJtX n [F, fr. Gk aphanes invisible, fr. a- + phainesthai 
to appear — more at PHENOMENON] (ca. 1828) : a dark rock of such 
close texture that its separate grains are invisible to the naked eye — 
apb-a nlt-k Wa-'ni-tik\ adj 

apha-sia \a-«fa-zh(e-)a\ n [NL, fr. Gk, fr. a- + -phasia\ (1867) : loss or 
impairment of the power to use or comprehend words usu. resulting 
from brain damage — apha.sic \-zik\ n or adj 

aphelion \a-'fel-yan\ n, pi -elia \-ya\ [NL, fr. apo- + Gk helios sun — 
more at solar] (1656) : the point in the path of a celestial body (as a 
planet) that is farthest from the sun — compare perihelion 

\a\ abut \*\ kitten, F table \ar\ farther \a\ ash \a\ «ce \i\ mop, mar 
\au\ont \ch\chin \e\bet \e\easy \g\go \i\hit \f\lcc \j\*ob 
\n\sing \d\go \6\ law \6i\boy \th\ thin \lh\the \u\kmt \u\foot 
\y\ yet \zh\ vision \a, k, ». ce, ce. us, Ce, »\ see Guide to Pronunciation 
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as ■ : enlerable by both amateur and professional contestants <an ~ 
tournament) b : entcrablc by a registered voter regardless of political 
affiliation <an ~ primary) 6 : fit to be traveled over : Dre^Ung no 
obstacle to passage or view <the ~ road> <~ country) 7 : having the 
oarts or surfaces laid out in an expanded position t spread out : UN- 
^ED <an "book) 8.(1): LOW 13 (2) : formed with ithe tongue 
in a lower position <Italian has an ~ and a close e> b (1): having clar- 
ity and resonance unimpaired by undue tension or constriction of tne 
throat <an ~ vocal tone) (2) of a tone ; produced by an open string or 
on a wind instrument by the lip without the use of slides, valves, or 
keys 9 a : available to follow or make use of <the only course ~ to 
us) b : not taken up with duties or engagements <kccp an hour on 
Frtdav) c : not finally decided : subject to further consideration <the 
s3ar?is ~) <an ~ question) d : available for a qualified applicant 
: vacant <the job is sUll ~> « : remaining available for use or filUng 
until canceled <an ~ order for more items) f : available for future 
purchase <these items are in <~ stock) 10 a : characterized by ready 
accessibility and usu. generous attitude: as (1) : generous in giving 
(2) : willing to hear and consider or to accept and deal with : UBPON* 
sjve (3): free from reserve or pretense: FRANK b : accessible to the 
influx of new factors (as foreign goods) <an ~ market) U *; having 
openings, interruptions, or spaces <~ mesh): as (1) : being porous 
aid friable <~ soil) (2) : sparsely distributed : SCATTERED <~ popu- 
lation) O)of a compound : having components separated by a space 
in writing or printing (as opaave projector) b : not made up of a con- 
tinuous closed circuit of channels <the insect circulatory system is ~) 
12 m of an oman pipe : not stopped at the top b of a string on a musical 
instrument : not stopped by the finger 13 : being m operation <an~ 
microphone); esp : ready for business, patronage, or use <tbe store 11 
~ from 9 to 5) <the new highway will be ~ next week) M a(l) 
: characterized by lack of effective regulation of various commercial 
enterprises <an ~ town) (2) : not repressed by ^^" t /°^ <~ 
gambling) b : free from checking or hampering restraints <an — 
economy) c : relatively unguarded by opponents <passed to an ~ 
teammate) IS : having been opened by a first ante, bet, or bid <the 
bidding is ~> 16 of punctuation : characterized by sparing use esp. of 
the comma 17 a : containing none of its endpoints <an — interval) b 
: being a set or composed of sets each point of which has a neighbor- 
hood all of whose points are contained in the set <the interior of a 
sphere is an ~ set) M a : being an incomplete electrical circuit b 
: not allowing the fiow of electricity <an ~ switch) syn see frank, 
liable — open adv — open-ly Vo-pan-leA adv — open-ness \-pa(n> 

*mavb opened Vo-pand, '6-p»md\: open-ing Vdp-nin, '6-pa-\ vt (bcf. 
12c) 1 a Vto move (as a door) from a closed position b : to make 
available for entry or passage by turning back (as a barrier) or mov- 
ing (as a cover or an obstruction) 2 a : to make available for or active 
hTa regular function <~*> a new store) b : to make iiccessible for a 
particular purpose <^ed new land for settlement) <~ the way for 
changes) e : to initiate access to (a computer file) pnor to use 3 a 
: to disclose or expose to view : rhveal b : to make more discerning 
or responsive : enlighten <must ~~ our minds to the problems) c 
: to bring into view or come in sight of by changing position 4 a : to 
make an opening in <~ «* the boil) b : to loosen and makers corn- 
cad <~ the soil) 5 : to spread out : unfold < — «/ the book) 6 a 
"to enter upon : begin <~ed the meeting) b : to c^mence action in 
a card game by making (a first bid), putting a first bet in (the poti or 
playing (a card or suit) as first lead 7 : to restore or recall (as an order) 
from a finally determined state to a state in which the parties are Tree 
to prosecute or oppose ~ vi 1 : to become open <the office —^ ear- 
ly) 2 a : to spreadout : EXPAND <the wound ~~ed under the strata) 
b : to become disclosed <a beautiful vista ~ed before us) 3 : to be- 
come enlightened or responsive 4 : to give access <thc rooms ~ onto 
a hall) S : speak out 2 <finally he ~ed freely on the subject) 6 a 
; to begin a course or activity <thc play ~s on Tuesday) b : to make a 
bet, bid, or lead in commencing a round or hand of a card game — 
open-abU-I-ty N.dp-ira-'bi-la-te, ,6-pa-\ n — open-able Vop-na-bol, . o- 

^pea'ff (13c) I : opbntng 2 : open and unobstructed space: as a 
:opbnair b: open water 3 : an open contest, competition, or tour- 
nament 4 : a public or unconcealed state or position 
open admission n (1969) : OPBN enrollment 2 

open-air adj (1830) : outdoor „ , MB 

oben air n (15c) : the space where air is unconfined; esp : OUTDOORS 
open-and-ibut adj ' (1R41) 1 : perfectly simple : obvious 2 : easily 

open b^^(?973?? a bar (as at a wedding reception) at which drinks are 
served free — compare cash bar 

opencast Vo-pan-,kast\ adj (ca. 1890) chiefly Brit : worked from a sur- 
face open to the air <an ~ mine) < — mining) . 

open chain n (1884) : an arrangement of atoms represented in a struc- 
tural formula by a chain whose ends are not joined so as to form a rmg 

open city n (1914) : a city that is not occupied or defended by mUitary 
forces and that is not allowed to be bombed under international 

open daring n (1971) : the marking of perishable food products wiUi a 
Scarry readable date indicating when the food was packaged or the last 
date on which it should be sold or used f 

open door n (1526) 1 : a recognized right of admittance : freedom of 
access 2 : a policy giving opportunity for commercial , relations with a 
country to all nations on equal terms — open-door adj 

open-end adj (1917) : organized to allow for contingencies: as a : per- 
mitting additional debt to be incurred under the original indenture 
subject to specified conditions <an ~ mortgage) b : having a fluctu- 
ating capitalization of shares that are issued or redeemed at the current 
net asset value or at a figure in fixed ratio to this <an ^ investment 
company) — compare CLOSED- END . 

open-end-ed V^pan-'en-dsdX adj (1825) : not rigorously fixed: as a 
• adaptable to the developing needs of a situation b : permitting or de- 
signed to permit spontaneous and unguided responses — open-eno- 

openenroflment n (1964) 1 : the voluntary enrollment of a student in 
a public school other than the one assigned on the basis of residence 1 
; enrollment on demand as a student io an institution of higher learning 
irrespective of formal qualifications 



opener Vop-nar, 'd-poA n (15c) : one that opens <a bottle . . 

: cards of sufficient value for a player to open the betting io , ^ 
game b : the first item, contest, or event or a series — forapmJJ?? 
begin with 

open-eyed \^-pan-1d\ aitf (1601) 1 : having the eyes open 2: can** 
ly observant : DISCERNING * 
open-banded Vhan-dad\ adj (1593) : generous, MUnutcext 
open-hand-ed-ly adv — openband-«d«nes3 n 
open-heart adj (I960) : of, relating to, or performed on a heart iraa*. 
rarily relieved of circulatory function and surgically opened for hs£. 
tion and treatment <~ surgery) 

open»beart-ed X.o-pan-'har-tadX adj (161 1) 1 : candidly straightta^ 
; prank 2 : responsive to emotional appeal — open-hearted^ «^ 
— open-bcart-ed-ness n 

open-heartb adj (1885) : of, relating to, involving, or produced q ^ 
open-hearth process <~ steel) 

open-heartb process n (1882) : a process of making steel fronj pjj 
m a furnace of the regenerative reverberatory type 
open house n (15c) 1 : ready and usu. informal hospitality or 0*9. 
tainmcnt for all comers 2 : a bouse or apartment open for inspects 
esp. by prospective buyers or tenants 

•log Vdp-nirj, 'o-pa-V n (13c) 1 a : an act or instance of uaiintct 

aming open b : an act or instance of beginning : commejk> 

MENT; esp a formal and usu. public event by which somethiai nt»k 
put officially into operation 2 : something that is open: as t (!) 
; breach, APERTURE (2) : an open width : SPAN b : an area witino 
trees or with scattered usu. mature trees that occurs as a break ins fas- 
est c: two pages that face one another in a book 3 : ujraclhinjfcu 
constitutes a beginning: as a : a planned series of moves nude n fe 
beginning of a game of chess or checkers — compare endgame, xn> 
DLB CAME b : a first performance 4 a : OCCASION, CHANCB 
opportunity for employment 

open letter n (1878) t a published letter of protest or appeal ma * 
dressed to an individual but intended for the general public 
open loop n (1947) : a control system for an operation or procea a 
•which there is no self-correcting action as there is in a closed loop 
open marriage n (1971) : a marriage in which the partners agree lota 
each other have sexual partners outside the marriage 
open-oiind^d \^pan-'rnin-dad\ adj (1828) : receptive to arguaettaa 

ideas operj-mind>cd*ly adv — open-mlnd*d-ness n 

open-mouthed \ i 6-p3n- , maui2id. -'mautht\ adj (15c) 1 : OAMOifltt 
VOCIFEROUS 2 : having the mouth wide open 3 : struck with ana* 
ment or wonder — open-mouth-ed-ry V'mau-lhad-le, -thad-\ o* - 

open-month-ed-ness \-»mau-tli»d-n3s. -tbad-\ n 

opSco-pol-li-natH^d N.o-pan- Va-l3-.na-i3d\ adj (1925) 1 polttoated by 0* 
ural agencies without human intervention 

open stason n (ca. 1890) 1 : a period when it is legal to jtiDj w a* 
game or fish protected at other times by tow 2 : a trme durtojwttti 
someone or something is the object of sustained attack or erWom 
open secret n (1828) : a supposedly secret but 8«eraUy know^B 
open sentence n (1937) : a statement (as m mathemaucs^ 1 that 
^Oleastone blank or unknown and that becomes true or false who at 
blank is filled or a quantity is substituted for the unkjrKWj 
open ses-a mc Vse-so-mc\ n [ft. open sesame. tU magical 
Gsed by Ali Baba to open the door of the robbers den 
the Forty Thievcs\ (ca. 1837) : something that unfailingly bong* abc-i 

o^shoTJi (1903) : an establishment in which ^^^gj 
^ent and retention on the payroll are not <£«"^ | *JJ225 
or nonmcmbership in a labor union though there -may be an agn»«. 
by which a union is recognized as sole J bargaining 1 agent 
open sight n (1591) : a firearm rear sight having an c^o no^ 
open stance n (1948) ; a stance (as in golf) in which the ia ^^ 
t^erfiom the line of play than the back foot - compare 

or^syUabU n (1891) : a syllable ended by a vov^di^^ 
open up vr (1582) 1 : to make available 2 : to rnake pUu^« ^ 
foiscLOSB 3 : to open by cutting into ~ vi 1 : to "JgjT 3 ; »^ 
into view <the road opens up ahead) 2 : to commence iuin» 
come communicative <tried to get the JMfenl i to >apg J^itrocted * • 
open-work Vo-pan-.warkN n. often attnb (1 598) : ^^^S^ * 
toshow openings through its substance : w^k tbaJ I Bj*n 
pierced <wrought-iron ~) — open-worked V.warWX «v 
•opera pi o/OPUS „ . fr. L, •»* 

^opTera X'a-^a-^o, Southern also 'a-prc\ « lit, work, opeta. ^ 
pains; akin to L oper- opus — more at OP ™^^i2tral acccrtj; 
set to music and made up of vocal pieces with o** 1 
ment and . orchestral overtures and interludes'*^ 'f^off* * 
2 1 the score of a musical drama 3 : the performance 01 
: a house where operas are performed . ^ . p^^ie, or desr»* p 



op^r-a-ble Va-^h-a-balN adj (1646) 1 : fit, a \ J iaa'S f 
usT: practicable 2 : likely to result in a ^S^Xv^^ 
surgical treatment <an — cancer) — op-er-a-bH-l-ry ^ 
te\ ri — oiMsr-a-bly Va-po-ra-ble) adv ^1 fl»* 

op-cra bouffe \'6-pa-ra-'buf, »a-p(a-)r5H\ n IF, fr. It opera 

: satirical comic opera /torm ■ an ^ ce *^ 

opera buMa \-'bu-fa\ n [It, lit., comic opera) 0»uz) . 

farcical comic opera with dialogue in reciUtWe . ,,744) : *JJ 

opera co-mique Vka-hnek, -ko-\ n (F, lit., comic oP^^o, & * 
era characterized by spoken dialogue intersperseo ^ 
and ensemble numbers — compare grand opera , 
opera glass n (1738) : a small low-power binocular wiu» 
use at the opera or theater — often used in pi. £ frefl*^ 

c^a-goJ '\^p(^^yr\ n (1850) : a P«"° wW 
goes to operas — op-era-go- ing o-irj, " 
opera hat n (1810) : a man's collapsible top hat 
opera house n (1720) : a theater devoted principally 10 



opera hat n (1810) : a man's collapsible top hat 
►pera house n (1720) : a theater devoted principally »■* — - j 
of operas; broadly : theater orruodivc ^^Ji 

operand N.a-po-'randN n [L operandum, neut. of geruj 
(1886) : something (as a quantity or data) that "fP^e, io$0^ 
mathematical operation); also ; the address in a cowr 



of data to be operated on 



»o^er*^nt Va^rant\ adj (15c) 1 : functioning , or ^tefld^ p * 
effects : EFFEcnVB <an ~ conscience) 2 : 01 or 
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per anf j is to be so claimed, and that the holes in the con- 
tainer (Fig. I) are important and must be defined. 
Clause (a) of Claim 1 might read: 

A container for receiving kernels of corn to be popped, the 
container having a perforated bottom with apertures smaller in 
size than the kernels; 

Other examples of expressions defining features of elements: 

a disc of resilient material having a peripheral groove . . . 
a relay having two windings ... 

a lever having a forked end and a rounded end ... [If only 
the forked end is important to the combination being claimed, 
do not mention the rounded end.] 

a gear of electrically ^insulating material ... 

If an element by definition inherently includes a certain fea- 
ture, such feature need not be recited and it is proper to refer, 
without previous mention, to such features as: 

the end of the lever . . . 

the periphery of the disc . . . 

the tines of the fork . . . 

In case of doubt, positively describe the feature or part. 

SUMMARY— Select those parts or features of each element that 
are essential to the combination being claimed. Then, describe 
them in a logical order, preferably following the main description 
of the element in the same clause of the claim. How many features 
need to be described and how broadly each should be recited is 
a matter of claim scope (based largely on the prior art), but the 
principles are the same as used in selecting the elements and 
naming them. 



Section 23 — Claiming Holes 

In the situation where a hole is to be described it must not be 
recited positively. That is, instead of stating "a hole, groove, aper- 
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hire, recess, slot, etc., in the lever," one must state . . the lever 
having a hole, groove, etc." Thereafter, one can refer to "the hole" 
or "said hole." This "rule" may seem to make little sense, but it is 
another founded in antiquity like the single-sentence rule. Maybe 
someone thought that a hole is nothing— and people shouldn't 
claim nothing? 

Another approach to describing holes is an expression such as 
". . . the level having portions defining a hole, groove, etc/' The 
hole is thus defined in terms of the structure which forms it. 

One case In re Newton, 163 USPQ 34 (CCPA 1969), held that 
it was proper to claim a hole and its function as a means for per- 
forming a function, specifically "means for providing fluid; com- 
munication between . . . [two members]." 

SUMMARY— Do not claim holes positively or make thenvclaim 
elements. Holes are nothing; you cannot claim nothing. Claim "a 
[member] having a hole," groove, slot, aperture, etc. 



Section 24 — Order of Elements 



The elements of the claim should be presented in some logical 
order. Often, there are several orders that make sense, and any 
one may be selected. The order used in Claim 1 is a "functional" 
order, starting with the element which first contacts the work- 
piece (the container) and proceeding along functional lines to 
describe the remaining elements. 

Another order which is often used is a "structural" order, 
starting first with the base, or the source of power, and proceeding 
along structural lines to describe the remaining elements. In struc- 
tural order, Claim 1 would read: 



IB. Apparatus for shaking articles, which comprises: 

(a) a base; 

(b) a plurality of parallel legs, each of which is con- 
nected pivotally at one end of the base; 

(c) a container for the articles connected pivotally to 
the other ends of the legs, so that the legs support the 
container for oscillating movement with respect to the 
base; and 



